Abortion in the Halachic Sources — chevruta source sheet (Limmud)

Primary Sources, Torah, Mishna and Gemara

1.

Shemot 21:22

If men quarrel and hit a pregnant woman and she miscarries,

and yet no fatality ensues: he shall surely be punished

according to what the woman’s husband will place upon him

and he shall pay as the judges determine.

Rashi Shemot 21:22(Shlomo Yitzchaki 1040-1105 Troyes,
France)

If men quarrel — this one with this one, and they intend to
hit their colleague and they hit the woman.

And there is no fatality — with the woman

He shall surely be punished — to pay the value of the fetus
to the husband, they assess her how much she is fit to be
sold in the market increasing her value because of her
pregnancy

He shall surely be punished — by taking money from him,
like (Devarim 22:19) and they punish him with 100 of
silver.

Which [the woman’s husband] will place on him — when
the husband claims in Bet Din to place on him the
punishment for this.

And he gives: - the one who hits the value of the fetus

Shemot 21:23

But if a fatality occurs it will be that you shall give a life for

a life.

Rashi Shemot 21:23
And if a fatality occurs — with the woman

Talmud Bavli Baba Kama 48b-49a

Mishna: An ox that intends [to gore] his fellow [ox], and
strikes a woman and she miscarries, [the owner] is exempt
from the value of the fetus, a man that intends [fo hit] his
fellow and strikes a woman and she miscarries — pays the
value of the fetus. How does he pay the value of the
fetus? They estimate how much the woman is worth
before she gave birth and how much she is worth after
having given birth. Rabbi Shimon ben Gamliel says: if so
[it doesn’t make sense], a woman increases in value after
she gives birth, rather estimate how much the fetus is
worth and give it to the husband, and if there is no
husband, give it to his heirs. ...
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Mishna Mesechet Arachin perek 1 mishna 4 7 WA R PO POY Noon mIwn
When a [pregnant] woman is going out to be executed [by TINA PR ANTD IRPW WK
Jjudicial execution] we do not wait until she gives birth. A 0¥ MWW WK TN TV 7
woman who is sitting on the birthing stool we wait until 720w Y 77 1IN0 - 12wni
she gives birth...

Talmud Bavli Arachin 7a (Gemara) 'T PP59Y2 NODR a2 TRk
"y

It is obvious [that we do not wait], it is her body! What ,TVROR IR D, RDWD
might we have thought? Since it says in Shemot 21:22 “as mnaw] 22031 K17 XA 70
the husband of the woman shall place upon him” — [one D2 1Oy MW WRD [RD
would think that the fetus is] the property of the husband and X1 K7 H¥27 R1IMD ,AWRA
it should not be lost to him, therefore we learn [that we don’t R2RY .2"p ,70n 7097
wait until she gives birth]. But let us say this indeed [that we ¥27 K 72X 27 R 110
should wait]. Rabbi Abahu said in the name of Rav [25 2°927] :RP R A0
Yochanan it is written [Devarim 22:22] “and also both of DR M7 ,07°w 03 e
them shall die” to include the fetus. ... U A
One who sat on the birthing stool: what is the reason? 12 20"n ."19Y MawnT by maws
Since it uprooted itself, it is [considered] another body. 27 AR LRI RIINR ROM,PYT
Rav Yehuda said in the name of Shmuel a woman who is TREYT AWRT ORIMY MR 77
taken out to be executed, we strike against her womb, in 71°777 092 TAD A0 701,300
order to kill the fetus first in order that she shall not come R2W 72,7270 79N MR 1
to disgrace. 211079 Ran
Mishna Mesechet Nida perek 5 mishna 3 7PN 7171 NOYR R
AR

A child of one day ... one who kills him is liable [for the PN TR D1 32 PN,
death penalty] ... ...2"n
Talmud Bavli Nida 44b N7 1771 NooK a2 Tmbn
2 TP Th

One who Kkills him is liable: As it says [Vayikra 24:17] If a RIP°1] 122007 12997 1AM
man strike any life - in all cases [even a one day old child — - wH1 %3 1Y 2 WK [1"
but by implication not an unborn fetus] Ralial
Mishna Oholet perek 7 Mishna 6 "y s e mbaN
A woman who is finding it hard to give birth, we cutup DX 12011 79°% AWwWpn R7W AWK
the fetus inside her womb and take it out limb by limb 02K MR PROXIM YN TN
because her life has priority to its life. When the R 109 PRTIP 700w 19n 02N
majority has come out, we may not touch it, because we W1 PPMT PRY 12 1Y PR 1AM
do not push aside a life for a life. w91 7157
Talmud Bavli Sanhedrin 72b P70 NOOR YHaa Tk
:"y :"y

Rav Huna said, a child who is chasing after another to kill, we  10°1 971777 J0p X117 27 0K
are permitted to save by means of [taking the child’s] life, as IR AT D20p W12 17

we hold that one who is chasing after another to kill [a XD 172 RIW RO ARNT TN
pursuer Heb rodef] does not need a legal warning, and it is no 29 1%y IwpnY LJop R
different whether he [the pursuer] is an adult or a child. Rav XX JIN7 7IWn 777 X701

~2~



10.

Chisda asked on this from the Mishna [Oholot], that it teaches
“once its head has come out we may not touch it, because we
do not push aside a life for a life” and why, [should it not be
considered] a pursuer? It is different there because heaven is
pursuing her [the mother].

Rashi on Sanhedrin 72b

“His head has come out” in a woman who is finding it hard
to give birth and is in danger, and it teaches that it is
permitted for the midwife to put in her hand and cut it up and
bring it out in pieces, since at all times that it has not come
out to the air of the world it is not a life and it is permitted
to kill it to save its mother, but once its head has come out we
do not touch it and one is subject to the death penalty [for
killing it] like one who is born as we do not push away a life
for a life.

Rambam Hilchot Shmirat Nefesh perek 1 halacha 9
(Moshe ben Maimon b. 1138 Spain d. Egypt 1204)

Even this is a negative mitzvah [namely] not to have
compassion on the life of a pursuer [rodef]. Therefore, the
Sages ruled that a fetus who was having difficulty being
born it is permitted to chop up the fetus in the womb
whether with drugs or by hand because it is like a pursuer
[who runs] after her to kill her. But when its head comes
out, we do not touch it that we do not push aside a life for
a life, and this is the nature of the world.

Shulchan Aruch Choshen Misphat Siman 425 si’if 2 (Yosef
Karo b. 1488 Toledo, Spain d. 1575, Safed, Israel)

Therefore, one who is pregnant and she is having difficulty in
giving birth, it is permitted to cut the fetus in the womb,
whether with drugs or by hand, because it is like a pursuer
after her to kill her. But if its head comes out, we do not touch
it, that we do not push aside a life for a life, and this is the
nature of the world.

The Septuagint

11.

Brenton's Septuagint (translation by Sir
Lancelot Charles Lee Brenton) published
1844

And if two men strive and smite a woman
with child, and her child be born
imperfectly formed, he shall be forced to
pay a penalty: as the woman's husband may
lay upon him, he shall pay with a valuation.
But if it be perfectly formed, he shall give

life for life. Puxfig
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12.

Exodus 21:22-225 — King James version

22 If men strive, and hurt a woman with child, so that her fruit depart from her, and yet no
mischief follow: he shall be surely punished, according as the woman's husband will lay

upon him; and he shall pay as the judges determine.

23 And if any mischief follow, then thou shalt give life for life,

Aggadic Sources

13.

Talmud Bavli Sanhedrin 91b

Antonius [a Roman Emperor friendly with Rabbi Yehuda
HaNasi known as Rebbe] said to Rebbe: the soul, from
when is it put in a man, from the time of conception
[pekida] or from the time of formation [yetzira]? He
[Rebbe] said to him, “from the time of formation™. He said
to him: “is it possible that a piece of meat can remain three
days without salt and not go rotten? Rather, from the time
of conception”. Rebbe said: “This thing Antonius taught
me, and a text supports him, as it says ‘your providence
[pekida] has guarded my spirit’ [[yov 10:12].

Rashi Sanhedrin 91b

From the time of formation — that is solidified with flesh
and sinews and bones.

Conception — from the time that the angel redeems the drop
and brings it before G-d to know what will be with it, like it
says in perek kol hayad in Mesechet Nida (16b)
“immediately there was thrown in it a soul and it lived”.

He said to him: - Rebbe: “from the time of formation”.
And he said to him: - Antonius: “Is it possible that a piece
will survive for three days without salt and not go rotten,
and here also this that does not have a soul how will this
drop survive and not go rotten in the womb until the time of
formation, and since the drop will go rotten, she will not
give birth”.

Antonius taught me: - from his words I learnt

Yad Rama Sanhedrin 91b (Meir Abulafia b. c1204
Burgos, Spain d. 1244, Toledo, Spain)

Antonius asked Rebbe when is the soul given in a person
from the time of the formation of the whole body or from
the time of pekida - from the time the woman takes the drop
to the womb, and this is the time of pekida like it is said:
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14.

“And G-d remembered Sarah that is to say that he gave her
a pregnancy’ ...

Talmud Bavli Menachot 99b

Rabbi Yochanan and Rabbi Elazar both say: “Torah was
given in forty days, and the soul is formed in forty days,
everyone who guards his Torah his soul will be guarded,
and anyone who does not guard his Torah, his soul will
not be guarded”.

Other references to the 40-day concept

15.

16.

Talmud Bavli Yevamot 69b

[discussing the case of the daughter of a kohen who had relations
with an Israelite, once deemed pregnant she can no longer eat

teruma] If she is pregnant - until forty days it is merely water.

Talmud Bavli Nida 30a

Mishna: One who miscarried on the 40" day — we are not
concerned for a fetus, from the 41° day — she sits [is
considered impure] for a male and for a female and for
niddah [regular monthly flow]. Rabbi Yishmael says: from
the 41% day she sits for a male and for niddah, from the 81
day she sits for a male and a female and for niddah, that a
male is finished on the 41 day and a female on the 81*.
And the Sages say it is the same for the creation of a male
and for the creation of a female, this and this is 41 days.

Breshit Raba Parshat Noach parsha 34 siman 10 /another
version of the Antonius/Rebbe story]

And further Antonius asked Rebbe — “from when is the soul
given in a man, from the time that it goes out from the womb
of its mother or before it goes out of the womb of its
mother?” He said to him “from the time it goes out of the
womb of its mother”. He said to him: “No - an illustration: if
one leaves meat three days without salt immediately it
becomes rotten”, and Rebbe acknowledged to him that his
opinion equated to the opinion of the text that it says (Iyov
10) “life and lovingkindness you have done with me that
your providence [pekida] has guarded my soul”, from when
was the soul given in me? When I was conceived/redeemed.
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A different time period — 3 months

17.

Nida 8b 2 7Y 1707 771 NoOR Y922 TIRbn
A pregnant woman from when it is known she is D737 7101 .12 PTvwR naawn
pregnant: And when is it that the fetus is recognisable?  :7°X% 527 2IW»H MR ©I2MD 7727
Sumchas said in the name of Rabb Meir three months ... .. L,DWTn whw

Fetuses and non-Jews

18.

19.

20.

21

Breishit (Genesis) 9:6 Y P00 W PID NWNRO2
[G-d speaking to Noach post flood] One who has spilled the IDY" 97 0N DN 07 7o
blood of a man in a man his blood shall be spilled. DIRTNR TR 0708 0932 0D

Talmud Bavli Sanhedrin 57b P70 NOOR YHaa Tk
:"y T":
:... According to Rabbi Yishmael they said [a non-Jew is liable YR PRyPw» °27 DWn. ..
for the death penalty] even for [killing] fetuses... .2 Y AR
According to Rabbi Yishmael they said [a non-Jew is liable 197K DRYRWS 929 2N
for the death penalty] even for [killing] fetuses: What is the Wn P2 DY AN
reason of Rabbi Yishmael? As it is written [Breishit 9:6] “one 2527 HRYAW? 2277 NIy
who has spilled the blood of a man in a man his blood shall be M7 QTR QTR 3T IO
spilled” — who is a man who is in a man — behold this is a fetus XIW QTR TR POV
in the womb of its mother. And the Tanna Kama [who 72 77T IR T D72
disagrees with Rabbi Yishmael by not including this in his list of RN RXAP RIM AR 902w
things for which a non-Jew is liable for the death penalty how 95 MRT KT AW 02T
does he understand that pasuk? He] learns in accordance with PR 1719129 TR NN
the view of the house of Menashe - that is to say that all 9 70V WY Pan ROR
executions that they mention in connection with non-Jews are XIP7 790K ORI X7
only [by means of] strangulation, because they apply the “in a 17 QTR 737 72 WM
man” to the end of the verse and they learn how is “in a man D77 MDD 1ATR TOW°
that his blood shall be spilled” what is the spilling of blood of a DW 19132 RIIW QIR W
man when it is in the body of a man, behold this is P10 7T IR T QTR
strangulation.
Rashi on Sanhedrin 57b 2 TIAY 11 8T PTTI0 wn
“Even on fetuses” if one [deliberately] strikes a woman and DR 7977 172w DY A8
she miscarries, they [the non-Jews] are liable for the death TRV A0 70790 RN WK
penalty as a consequence, but a Jew [is not liable for the death 091977 IMRY XYW TV 2RI
penalty] until it comes out until the air of the world as it (X"y 7"n '"7) 771 'oM2 1IN
teaches in Mesechet Nida (44a) a” baby of one day, one who 2°°1 XA TR 217 32 PN
kills it is liable” where one is certain that all of its months 12 990w 79132 1170 2T RO
have been completed and it is not a miscarriage. 291K PRI
Rambam Hilchot Melachim perek 9 halacha 4 ¥ PAD 20%% M7 a'"ann
7 199
A non-Jew who has killed a life even a fetus in the womb Y72 21 12DR W1 AW 13 2
of its mother is liable to be executed forit. ... And A7 0K IO ,... L0 A1 MR
similarly, if he kills a pursuer, he is liable to be executed if MR 120 1w AT
he could have saved [the victim] by injuring one of [the 19 PRY 72,19 2773 PR
pursuer’s] limbs. This does not apply to Jews. i gli7gn!
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22. Talmud Bavli, Sanhedrin 59a

The master said: any commandment that was said to the
children of Noah and retaught at Sinai applies to this [non-
Jews] and this [Jews]. [The gemara objects] The opposite
[should be the case], from that it was taught at Sinai it should
apply to Jews and not to non-Jews [lit. the children of Noah].
From that which idol worship was taught at Sinai, and we find
that non-Jews are punished on it derive that it applies to both
this and this. [Ifit was said to] the children of Noah and not
retaught at Sinai, it was said to Jews and not to non-Jews. The
opposite, from that which it was not retaught at Sinai it should
have been said to the non-Jews and not to the Jews. There is
nothing that is permitted to a Jew and prohibited to a non-
Jew. Is there not? Behold the case of a beautiful captive [see
Devarim 21:10-13] - [non-Jews] are not [legitimately]
conquerors. Behold there is theft of an item worth less than a
peruta [smallest monetary amount]? That is because non-
Jews do not pardon even small thefts.

23. Tosfot Sanhedrin 59a /composed by a group of
commentators including Rashi’s grandsons]

There is nothing that is permitted to a Jew: Fora
matter that is a mitzvah for a Jew we do not say this [for
example] a non-Jew who rests /in a manner like Jews on
shabbat] is liable and for a Jew it is a mitzvah and even
though [on Monday] it is not a mitzvah for a Jew [to rest]
in any event there is upon him a mitzvah of resting. And
on fetuses where a non-Jew is liable and a Jew is exempt
[how do we explain this]? [Answer] even though he is
exempt in any event it is not permitted and anyway
there is a difficulty from what is said in [Sanhedrin 72b]
when its head comes out we do not touch it because we
do not push aside a life for a life but before its head
comes out the midwife can put in her hand and cut him
into limbs and take them out in order to save its mother
and to act in this manner for a non-Jew is forbidden since
they are warned regarding fetuses and one can answer
[this difficulty by saying] that this too is a mitzvah in
order to save [the mother] and it is possible that even
for a non-Jew this is permitted.

24. Tosfot Nida 44a-b [on a passage discussing questions of
inheritance if a pregnant woman dies|

And it [the fetus is deemed to] die first: [and hence does not
inherit its mother - after discussing a distinction between a
woman who is killed and one who dies naturally and bringing
Arachin 7a which allows, if the mother dies while in labour,
for one to violate shabbat by bringing a knife through a public

~7~
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domain to cut her up and take out the baby, the Tosfot T2 o0 (Y mawn) 1" NvAN
continues] ... and that which it teaches that a [child who is]a  737710) 77121 9710 72 P92

day old one who kills him is liable [the death penalty] but TN AwPRn AwR (:2v 7
[for] a fetus no [he is not liable the death penalty] this is even W1 M7 PR IWKRD KXY 1aR
if she [the mother] [has already been] killed or she is sitting RP177 IWHR 171 WoI 2197
on the birthing stool until the head comes out as is taught in 2 R 7710 MRT RO
Mesechet Oholot perek 7 (mishna 6) and as it is brought in MDY IR RYOW TV XN
(Sanhedrin 72b) a woman who is in difficulty cut up limbs; its X277 DaR R NP2 NYP
head comes out we don’t push aside a life for a life. Butitis N1NIT DWN 277 ANNT
possible that specifically here where the mother is alive we do XN AR N"R1 N7 RODIP2
not make him liable for killing until the head comes out as it is 022 137D IMRT IM°
dependent a little on the life of the mother but here where she MM M7 RDY MR 0D UOR
died he is liable because it is like one resting in a chest? And if  nX 19 19771 XNKR XODIP2
you want to say that it is permitted to Kill it in the womb 7" 777 P20 PROINY N
even if its mother is dead and it is not like it is resting in a Xp 'D2 MOMTD ORI V1P
chest, why do we violate shabbat for it to bring a knife by way 2917 9" (21 A7) 1OWT
of the public domain to cut up the mother as we find in the 77991 Wo1 mpd own 2pPn
first perek of Arachin (7b)? And it can be answered that in AP AR NAWT DR oY
any case because of the saving of a life we violate shabbat for ~ >7°2 0D X7 337572 N7
it even though it is permitted to Kkill it because behold a P79 MR M0D AN O
gossis [person who is near death] who is killed by someone, 277 (LAY PITAI0) PO
that person is exempt as we say in (Sanhedrin 78a) because NR 1P9%1M N 0°00N
the majority of gossism die, and [yet] we violate shabbat for XIN2 P MARTI 1YY nawn
them as it says in the last chapter in Yoma (84b) that in the 13271 PRT (279 '7) KT
case of saving a life we do not go after the majority [of cases]. .77 MR W1 mpoa

Fetus the thigh of the mother or not the thigh of the mother

25. Background concept to be aware of:
Dispute found throughout the gemara as to whether a fetus is to be
considered “the thigh of its mother” - uber yerech imo hu or “not the thigh
of its mother” - uber lav yerech imo hu. [See Appendix where the cases are
detailed. As well as the Rashi and Tosfot who rule that the resolution of the
dispute is that a fetus is to be considered the thigh of the mother.]
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Appendix — Is the fetus the thigh of the mother or not the thigh of the mother?

Places in the Talmud Bavli where the concept of uber yerech imo [fetus is the thigh of the

mother] is mentioned /if you have time and/or interest]
1. Yevamot 78a-b

[given that you need three generations of Egyptians to marry into
the congregation, how do we treat someone with two generations
on the father’s side and one on the mother’s side. Rav Yochanan
says to follow the father and it is challenged by suggesting this
contradicts the principle that the fetus is the thigh of the
mother]...If we designate a pregnant [animal] as a sin offering
and she gave birth, if he chooses, he may atone for his sin with
her or with her offspring. It is fine if you say that R’ Yochanan
holds that a fetus is not the thigh of its mother in which case this
case is like the one where he designated two sin offerings as a
guarantee ... but if you say the fetus is like the thigh of the
mother then when the one is designated as a sin offering, the
fetus should be classified as the offspring of a sin offering and
put to death. ... Rather it is different here [quotes a Torah verse
relating to the Egyptian case] ...

Rather Rava said, a pregnant non-Jew who converted, her son
does not require immersion. And why does he not require
immersion [if he is not considered the thigh of the mother] ... a
fetus is different, because that is the way that he develops [i.e.
might still not require immersion even if the fetus is not
considered the thigh of his mother]

2. Nazir 51a

[dealing with a dead pregnant woman] R’ Yermiya asked - a
fetus inside his mother is it a mixture [of two corpses, the
mother and fetus] or not? That is, since the master said, a
fetus is considered the thigh of his mother therefore it is her
body and its dust is not considered a mixture or perhaps since
in the end it was to emerge it is considered separate from her
and if you should say that since in the end it will emerge it is
considered separate from her what about semen in her womb
do we say that because when she died it had not yet formed it
was considered part of her body or perhaps since it comes
from outside, it is not [part of her body and hence a mixture]
... [This appears to remain unanswered, as the Gemara
moves on to other things|

3. Gittin 23b
One who says to his non-Jewish maidservant [as he gave
her a document of freedom] behold you are still my
maidservant but your fetus is free, if the maidservant was
pregnant, she acquires freedom for the fetus ...Two great
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ones of the generation have explained the matter R Zeira
and R’ Shmuel bar Rav Yitzchak. One said who is this, it is
Rebbe who says that if one frees half of his slave, the slave
acquires half of himself. And the other said, what is the
reason for Rebbe in this? He holds that the fetus is the
thigh of the mother and it becomes like one who caused
[the maidservant] to acquire one of her limbs.

Baba Kama 78b

Rav Yermiya asked: If a thief sold a stolen animal ... except
for its fetus what is the law [does he have to pay the four- or
five-fold payment which only applies if the entire animal is
sold] — according to the one who says that the fetus is like the
thigh of the mother, you need not ask, as the thief has indeed
excluded part of her from the sale but according to the one
who says the fetus is not the thigh of the mother what is the
law? ... it is unresolved.

Sanhedrin 80b

[on a cow who has gored a person to death and hence must
be killed] ...Rather Ravina said, if before the verdict was
finalised it conceived and gave birth, her offspring is
permitted, but if she conceived before her verdict was
finalised, but gave birth after her verdict was finalised her
offspring is forbidden, since a fetus is like the thigh of the
mother.

Chullin 58a

Concerning the offspring of a treifa [animal with certain
disabilities expected to die in 12 months] Rabbi Eliezer says
it may not be offered on the altar and Rabbi Yehoshua says it
may be offered. In what do they argue, when the animal
conceived and then became a treifa and Rabbi Eliezer holds
that a fetus is like the thigh of the mother and Rabbi
Yehoshua holds that the fetus is not like the thigh of the
mother...

Temura 10a-b

Gemara: Bar Pada said [in relation to consecrating animals
to bring as sacrifices], holiness does not take hold on
fetuses [independently from their mothers], and Rabbi
Yochanan said — holiness does take hold on fetuses.
[independently from their mothers]. And Rabbi Yochanan
is going according to his reasoning that Rabbi Yochanan
said: if we designate a pregnant [animal] as a sin offering
and she gave birth, if he chooses, he may atone for his sin
with her or with her offspring. And it was necessary [for
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Rabbi Yochanan to say it in both cases] because if he had
only taught the first case, [/ would have thought] that there
it is because he sanctified the fetus itself, but here where he
sanctified its mother — maybe it does not become sanctified
by inclusion with its mother. And if he had taught only the
latter case, there it was sanctified with her and all that is in
her, but here that he sanctified it [only] since it is not
outside, it does not become sanctified. Another version
what does he learn, if one [who consecrates the mother]
leaves out the fetus, it is excluded as a fetus is not like the
thigh of the mother. And why do I need two rulings [from
Rabbi Yochanan]? 1t is necessary. ...

[daf 11a] Abaye said: an unblemished [fetus] inside an
unblemished [mother] everyone [i.e., both Rabbi Yochanan
and Bar Pada] agrees that it can be consecrated. Where do
they disagree? With an unblemished fetus in a blemished
mother: Bar Pada holds: since the mother cannot be
consecrated [for the altar] the fetus cannot be consecrated
[for the altar]; Rabbi Yochanan holds: a fetus is not the
thigh of the mother and therefore even though the mother
cannot be consecrated [for the altar], the offspring can be
consecrated [for the altar].

Temura 19a

It is taught in a braita: one who separates a female for the
Passover sacrifice [and it is not used]— it and its offspring
should be left to graze until it develops a blemish, and then
it is sold and with their money they should bring [a
different] Passover sacrifice. Rabbi Eliezer says, it [the
offspring which is then born before Passover] should be
brought for Passover. And behold here — the mother is for
money [i.e. sold to provide money for Passover], and Rabbi
Eliezer still says that it [the offspring] itself should be
brought for Passover, and did not give it the same law as its
mother... Ravina said: we are dealing with where one
designated a pregnant animal, Rabbi Eliezer holds like
Rabbi Yochanan, that says if one [when designating]
excludes the fetus, it is excluded, that the fetus is not the
thigh of the mother, and his mother was not consecrated
with sanctification of the body, but it was so consecrated.
Mar Zutra the son of Rav Mori said to Ravina: this is also
logical, that we are dealing with a pregnant animal, that it
is taught she and her offspring — derive in this manner.

Temura 25a
Gemara: Rav Yochanan said if we designate a pregnant
[animal] as a sin offering and she gave birth [to a female],

if he chooses, he may atone for his sin with her and if he
chooses, he may atone for his sin with her offspring. What

Nlll\l

SO TI2WY PWIPRT R
- RORY TWIPRT RO DaAR
WY WITR R? TOMOR 9902 R
X177 QN7 - RN™IN2 VAWK
SaR 72 NORT 991 710 WOTPRT
11°0,7°0 PWIPRT KO
W07 R - ORN2AR 7007
SR IRIIMR RIWOT KDY

, W0 - W aR 79" P
LRUT AR T RD 12w
,R2°¥ 29 1% nm

YN 0N AR MNX ...

WP 9911 0127 - anvan
YN - O399 9 ROR LD
1920 N9 727 ;00 Nova
WOTR R M1 ORT 1
ROR W7P K7 721 1R - 7913
N2 1720 1AM 020 TR
23 DY AR LRI INR T RD
791 - DY WTR KD TART
L TPEIY WP RN

R 7YY ¥ N7 770 Noon
1097 721 Wonn RN
VWY TN RO -
X°2°1,7701m°) ,1aRN0°W
RI7,9MIR K" 10D O°nTa
- XD7T K71 .10 297 1%y
27 AR ,NT9 TRORT
,TTOD 270 MAXY R TR
IooR2 799 1P K
A2 WOIDR2 1R NN
TTYOOR 927 ,1°P0Y NN2Wn
OX TMRT 737 270 120
INRD N2WT ,WN - 1V
K27 R7 1KY ,RT WAR T
X177 22K A7 DWYTR WP
RV W2 7D MR WP -
°77 :X1°27% 1 277 702
77277227 ,X72N07 Ol

X7 5INPT S1°P0Y 112N
PN VAW LMo

TIRY 71D 1T 77N noon

2 TIMY- R

DRV W77 7MKL
72 - %9 ,779° 2R
.1920% 77212 - 7% ,79500
R (A "M 020p 7u'n



is the reason? Rav Yochanan if one [when designating]
excludes the fetus, it is excluded, that the fetus is not the
thigh of the mother in which case this case is like the one
where he designated two sin offerings as a guarantee if he
wants he can effect atonement through the one and if he
wants he can effect atonement through the other one. ....
They further challenged Rav Yochanan from a braita: One
who says to his non-Jewish maidservant [as he gave her a
document of freedom] behold you are still my maidservant
but your fetus is free, if the maidservant was pregnant, she
acquires freedom for the fetus. Now this is fine if you say
if you excluded the fetus, the fetus is not excluded because
a fetus is like the thigh of its mother and because of this
reason she acquires [freedom] for the fetus as it is like one
who emancipates half his slave and who said this, Rabbi
Meir [who holds that one can emancipate half a slave] as it
was taught: that if one frees half of his slave, the slave
acquires half of himself ... but if you say that if one
excludes the fetus, it is excluded for a fetus is not like the
thigh of its mother why does she acquire? ... rather learn
from this that if one excluded the fetus, it is not excluded
and it is a refutation of Rabbi Yochanan. Indeed Rabbi
Yochanan is refuted. But let us say that [R’ Yochanan’s
position] that if one excluded a fetus, it is excluded is a
dispute amongst the Tannaim, for it was taught in a braita
one who says to his pregnant maidservant you are free but
your fetus shall remain a slave, the fetus is free, these are
the words of Rabbi Yossi HaGlili, but the sages say his
words stand ... Is this not what they are disagreeing about,
that Rabbi Yossi holds, that if he excludes the fetus, the
fetus is not excluded and the Rabbis hold that if the fetus is
excluded, it is excluded? Rabbi Yochanan would say to
you all hold that if he excluded the fetus, the fetus is
excluded, but here, the reason of [Rabbi Yossi HaGlili] is
because of the verse “the woman and her offspring will be
to her master” [Shemot 21:4]. But we may certainly say
that it is a dispute amongst these Tanaim: that it was
taught: one who slaughters a sin offering and finds in it a
live fetus in its fourth month, one braita says it can only be
eaten by male kohanim, and it may only be eaten for one
day, and it may only be eaten within the curtains [of the
Temple] but another braita says: it may be eaten by any
person, and it may be eaten in any place, and it may be
eaten forever. Is this not the dispute, that the one Tanna
holds that if one excluded [the fetus] it is excluded and the
other holds that if one excluded [the fetus], it is not
excluded? Rabbi Yochanan would say to you, everybody
agrees that if one excluded the fetus, the fetus is excluded,
and regarding what are they disagreeing: the one holds that
offspring only become consecrated after birth, whereas
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others hold that they are consecrated in the womb, or one is 710291 772YNIWA - XD

saying where the first consecrated and then conceived, and S | 7ah e
the other is saying she conceived first and then
consecrated.
10. Temura 30b 7YY B [T 7NN NOOR
2
Rav said: all that are prohibited from the altar [because they Q70K 7D 127 MR
were used sexually or worshipped] their offspring are TP MT N2 "0
permitted Rabbi Eliezer forbids. Rav Huna the son of Rabbi 27 :779¥ °IM 00NN
Chanina said in the name of Rav Nachman: the disagreement 29 MK 0 MYIOR
is when it became pregnant and then was sexually used, that 27 AR X197 72 X7
Rabbi Eliezer holds that the fetus is the thigh of its mother, 2w DPYPRN pam
and the Rabbis hold the fetus is not the thigh of its mother, 277,271 102N
but if it was sexually used and then got pregnant, all agree to 1R 77> 921 720 MYIR
permit. 777 IRY 5720 13271 ,X17
[Then other versions of the dispute, i.e., sexually used and 1291 DA SRIT NN
then conceived or when consecrated and then sexually used, 9577 9927 - 112°Y 702N
with different reasons for the disputes] U i Faha
11. Temura 31a R® 17- 57%0 noon
R T
According to the one that says a treifa [animal with certain TR 910 7"Y ..
disabilities expected to die in 12 months] cannot give birth we 130 1% nnown - o0
find the case where she became pregnant and then became a ;7191 702 VY
treifa, and regarding what are they disagreeing, that Rabbi TTYOOR T 0000 R
Eliezer holds that the fetus is the thigh of the mother [and ,RIT7 MR 77 12w 120
hence cannot be offered on the altar], and the Rabbis holds IX? 92w °720 112
that the fetus is not the thigh of the mother [and hence it can]. o JRITMR T

Rashi/Tosfot on whether or not a fetus is like the thigh of the mother

1.

Rashi on Bechorot 15b 07 D102 noon v''wn

2 TR
[discussing the question of what to do with a fetus whose oEnIMYh MR KD
mother has already been redeemed at the time of birth but not 72 INWNTRPA - 121972

at the time of conception][lIts sanctity] is not strong enough to N20W PN 1T IRSW
receive redemption: from sanctification because it has already 717D 2R INWITR IRY®

gone out of the status of not being sanctified by way of the 7773 POIOKRT ORAT 1AKT
redemption of its mother and behold its prohibition is a DR 1PYTI KT K1YV
[rabbinical] decree only as is explained further but from the T 2 RDPINRTA
Torah a fetus is like the thigh of its mother ... N7 MK
Tosfot Sanhedrin 80b nooR MseIN

= TP 2 RT P70
The fetus is the thigh of the mother: we derive from here that YWA - MR T 12w
this is the halacha as there is no objection [on this portion of the X277 17097 1w
gemaral... Bt}
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